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A Rotten Ruling

By Lawrence Lessig

They say we academics live in an ivory tower. As I look around at my
colleagues, 1 wouldn't quibble much with that charge. But unfortunately, we're
not the only ones. There is a depressingly ivory tower character to much of what
the US Supreme Court does, especially in areas affecting copyright. Innovation
will continue to suffer unless someone on the Court finds a way to wake up the

other justices.

You're living in an ivory tower when you stop caring about consequences. What's
important to you is theory or some weird sense of abstract justice. Irrelevant is
how your theory, or justice, connects to the real world. On this standard, the

members of the Court deserve tenure at Oxford.

The Grokster ruling in June was just the latest example. The Court decided that
‘one who distributes a device with the object of promoting its use to infringe
copyright ... is liable for the resulting acts of infringement by third parties."
Pundits( /7 77 #£ /20 5) bathed the Court in praise for its "sensible balance"
between the demands of Hollywood and the pleas of technologists. The pundits
are idiots. The Grokster case revealed the worst in Supreme Court ivory

towerism. Astonishingly, hardly anyone noticed.
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The real issue in the lawsuit, for those who care about innovation, was not
whether Grokster was run by a bunch of angels, nor even whether the company
should be allowed to continue its business. The real question was, Who gets to
decide whether the file-sharing technology it promoted should make Grokster
liable for copyright infringement - Congress or the courts? If the answer is
Congress, then innovators at least know their enemy. Wars about liability get
voted on; any resulting liability is usually prospective. But if the answer is the
courts, then innovators are forever at the mercy of enterprising lawyers. It takes
nothing to ensnarl a startup in death-inducing legal bills, at least when the legal
standard i1s uncertain.

S0 did the Court give innovators certainty? Consider how the Grokster rule
applies to what everyone thinks should be the easiest case: the Apple iPod. Is
Apple clearly free from Grokster liability? Amazingly, the answer is no.

Apple has sold about 15 million 1Pods, each capable of holding between 1,000
and 15,000 songs. Its iTunes music store has sold about 500 million songs for 99
cents each. That works out to only 30 songs or so per device. Does this surprise
Apple? Did it really expect that people would buy a 60-gig iPod for $400 and
then put $14,850 of music in it? No. Apple expected precisely what it advertised
- that people would "Rip. Mix. Burn." music from CDs to iTunes and, in turn, to
their iPods. After all, as the ads say, "It's your music." |

Well, is it? That's still unclear. Congress passed a law to give consumers the right
to copy music to analog devices - cassette tapes. But courts have held that that
law does not extend to digital devices - iPods. And If it took a law (rather than
the principle of fair use) to give you the right to make a mix tape, then, as many
have argued, it takes a law to authorize transferring songs to an iPod.

Before the Grokster decision, this was not Apple's problem. It had built a
machine "capable of" substantial noninfringing uses, like a VCR or cassette tape
deck. How people used the iPod was irrelevant to Apple.

Now a court is supposed to decide whether a company like Apple "promot[ed]"
or "fostered" copyright infringement through design, behavior, or words. And
while no court would ever actually hold Apple liable, the point that ivory tower
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sorts miss is that there is nothing in the judges' ruling to stop litigation against

Apple before Apple has spent millions on lawyers.

Apple, of course, can afford millions on lawyers. But can a startup? Would a
small, young company ever build a business close to the insanely uncertain line

of regulation that copyright law has become?

When the Supreme Court handed me a defeat three years ago in a challenge to
Congress's practice of perpetually extending copyright terms (Eldred v. Ashcroff),
it said it defers to Congress in judgments about intellectual property. With
Grokster, the Court has now qualified that deference: We defer, except when we
don't like the defendants. Then we make up a common law rule to punish the bad

guys.

But the only people punished by this ivory tower activism are entrepreneurs and
their would-be customers. With all due respect, justices, either defer or get real.
And leave the clever theories of "evolving standards of liability" to harmliess

academics.
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